209 W. Va. 188, 544 S.E.2d 403
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

January 2001 Term
FILED RELEASED
February 22, 2001 February 23, 2001
RORY L. PERRY I, CLERK No. 27910 RORY L. PERRY I, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA S OF WEST VIRGINIA

STATE OF WEST VIRGINIA EX REL.
ROSE L., MARY L.,LAURA L. and RICHARD L., Jr.,
Petitioners,

V.

HONORABLE DAVID M. PANCAKE, Judge of
the Circuit Court of Cabell County,
and RICHARD L.,
Respondents.

Writ of Prohibition

WRIT DENIED

Submitted: January 9, 2001
Filed: February 22, 2001

L. Victor Navy, Esqg. Neil R. Bouchillon, Esg.
Barboursville, West Virginia Bouchillon, Crossan & Colburn, L.C.
Guardian Ad Litem Huntington, West Virginia

Attorney for Respondent Richard L.
Cathy L. Greiner, Esg.
Greiner & Cyrus
Huntington, West Virginia
Children’s Advocate Lawyer

The Opinion of the Court was delivered by JUSTICE STARCHER.

JUSTICE DAVIS concurs and reserves the right to file a concurring opinion.



SYLLABUSBY THE COURT

1. “‘Prohibitionliesonly torestraininferior courtsfrom proceeding in causesover
whichthey havenojurisdiction, or, inwhich, havingjurisdiction, they areexceading thar legitimate powers
and may not be used as a substitute for writ of error, gppeal or certiorari.” Syl. Pt. 1, Crawford v.
Taylor, 138 W.Va. 207, 75 S.E.2d 370 (1953).” Syllabus Point 2, Cowiev. Roberts, 173W.Va 64,
312 S.E.2d 35 (1984).

2. “A dircuit court hasjurisdiction to entertain an abuse and neglect petition and to
conduct proceedingsin accordance therewith as provided by W.Va Code 8 49-6-1, et seq.” Syllabus
Point 3, State ex rel. Paul B. v. Hill, 201 W.Va. 248, 496 S.E.2d 198 (1997).

3. Under the provisions of W.Va. Code, 49-6-7, acircuit court may conduct a
hearing to determine whether the Igning by aparent of an agreement rdinquishing parentd rightswasfree

from duress and fraud.



Starcher, J.:

The guardian ad litem (“guardian”) gppointed to protect the interests of the children of
respondent, Richard L .,* has petitioned this Court for awrit of prohibition to prohibit the Circuit Court of
Cabd| County from ahearing amotion filed by Richard L. that requeststhe circuit court to set asde a
document Sgned by Richard L. inwhich he agreed to rdinquish hisparentd rights. Richard L. dlegedin
hismoation that he had earlier agreed to rdinquish his parenta rights, but had done so under duressand
fraud jugt prior to afind digpogtion hearing in an abuse and neglect case. Thedreuit court set ahearing
datefor themoation; however, beforethe hearing could be conducted, the guardianfiled the present petition
for awrit of prohibition.

Following our review of the briefs and arguments in this matter, we deny the writ.

l.
Facts & Background

On March 14, 1996, the West Virginia Department of Hedlth and Human Resources
(“DHHR”) filed an abuseand neglect petitionin the Circuit Court of Cabdl County. Thepetitiondleged

that Richard L. and hiswife Roberta L. had physicaly and sexudly abused oneof their minor children,

‘Wefollow our past practicein domestic and juvenile casesthat involve sensitivefacts, and do not
use the last names of the parties. See Satev. GeorgeW.H., 190 W.Va. 558, 562 n. 1, 439 SE.2d
423, 427 n. 1 (1993).



RoseL.? The petition dleged that Rose L., who wasthen 8 years old, had tested positivefor the sexudly
transmitted disease chlamydia on March 8, 1996.

Thecircuit judge entered an Emergency Order onthe same day the petition wasfiled
removing dl four childrenfromthefamily homeand granting temporary legd and physicd cugtody tothe
DHHR. By separate order on the same day the court alsorequired Richard L. to submit to amedical
evaduationto determineif hehad chlamydia. According to therespondent’ shrief, thetest of Richard L.
for chlamydia was negative.

The child abuse and neglect proceedings againgt Richard L. were st for find disposition
on November 24, 1997. Counsd for Richard L. attempted to have Rose L. subpoenaed to testify at the
fina digpogtion, but for reasonsthat arenot clear the subpoenawas quashed. Sometimeduring thecourse
of the hearing, Richard L. entered into an agreament with the State agreaing to rdlinquish his parentd rights
tod| of hischildrenin exchangefor theright to have supervised vigtation with thechildren if they desred
to seehim. On November 25, 1997, Richard L. Sgned adocument titled “ Relinquishment of Parentd
Rights” Theagresment between the Sate and Richard L. wasmemoridized by thedrcuit court by order

entered March 4, 1998.*

4n addition to Rose L. therewerethree ather children residing with Richard and Robertal. at the
timetheabuseand neglect petition wasfiled. AlthoughtheMarch 14, 1996 petition generdly dleged abuse
and neglect of all four children, specific factual allegations were made only with respect to Rose.

Without providing thisCourt withthecrimind record, the partiesintheir briefsassart that Richard
L. wassubsaquently charged with criminal sexud abuse. According to the parties, on January 16, 1997,
these charges were dismissed without prejudice.

*The March 4, 1998 order, in addition to memoridizing the agresment between Richard L. and the
State, d'so memoriaized the events of the November 24-25, 1997 hearing, and “TERMINATED
(continued...)



Someimelater, Richard L. learned that Rose L. desired to seehim. Conssquently, on June
12, 1999 Richard L. filed amoation with the aircuit court requesting thet the court order DHHR to arrange
for avigtaionwith hisdaughter, Rose. Uponreviewing Richard L.’ smoation, the drcuit judge ordered thet
RoseL . bebrought to the court for anin camera hearing to determineif RoseL. did, infact, desireto
vigt with her father, and to determineif visitation would beappropriate. During the April 6, 1999in
camera hearing Rose L. disclosed to thejudgethat it was not her father, Richard L., who had sexudly
abused her, rather, it had been her grandfather.

Following thein camera hearing on May 14, 1999, Richard L. filed amotion to “ Set
AsdeRdinquishment of Parentd RightsAnd To Again Set ThisMatter For Find Hearing.” Inhismoation,
Richard L. argued that the relinquishment agreement had been obtained by fraud and duress.

After areview of thecase”thecircuit judge, by order entered June11, 1999, set Richard

L.’ smotionfor hearing on September 8,1999.° Inthisorder thejudge recognized that “[t]hereisnolegdl

*(...continued)
FOREVER’ the parentd rightsof both Richard L. and RobertalL . todl four of their children, Mary, Laura,
Richard, Jr., and Rose, subject to conditional visitation.

*Therecord indicatesthat the transcript of the hearing that wasconducted on theday Richard L.
signed his relinquishment has been lost.

®The circuit court judge, in his June 11, 1999 order, stated that:
4. Themotionof Richard[L.] to set asde hisrdinquishment of parentd
rights should be set for hearing for the following reasons:

a A dosereading of W.Va Code § 49-6-7, which controls, provides
that the agreement of anaturd parent in thetermination of parentd rights
shdl bevdidif madeinwriting and enteredinto under circumstancesfree
from duress and free from fraud.

b. Thiscourt has more than asuspicion that Richard [L.] may have
relinquished his parental rights under duress and fraud].]

3



precedent for suchamationinWest Virginid' and “[t]hereare substantid equitable principlesinvolved.”

It isthis hearing that the guardian seeks to prohibit.

.
Sandard of Review

Treditiondly, wehave hddthat awrit of prohibitionisan extreordinary remedy and should
be granted in only the most extraordinary cases. See, e.g., State ex rel. West Virginia Div. Of
Natural Resourcesv. Cline, 200 W.Va. 101, 105, 488 S.E.2d 376, 380 (1997). We have sated that
“*[p]rohibitionliesonly to restrain inferior courtsfrom proceeding in causes over which they haveno
jurisdiction, or, inwhich, having jurisdiction, they areexceeding ther legitimate powersand may not be
used asasubgtitute for writ of error, apped or certiorari.’” Syl. Pt. 1, Crawford v. Taylor, 138 W.Va
207,75 S.E.2d 370 (1953).” Syllabus Point 2, Cowiev. Roberts, 173 W.Va. 64, 312 SE.2d 35
(1984). We have further held that:

[i]n determining whether to entertain and issuethewrit of prohibition for
cas=snotinvolving anabsenceof jurisdiction but only whereitiscdamed
that the lower tribunal exceeded itslegitimate powers, this Court will
examinefivefactors: (1) whether the party seeking thewrit hasno other
adequate means, such asdirect apped, to obtainthe desred relief; (2)
whether the petitioner will be damaged or prgudiced in away that isnot
correctable on apped; (3) whether the lower tribund’ sorder isclearly
erroneousasameatter of law; (4) whether thelower tribund’ sorder isan
oft repeated error or manifests persstent disregard for elther procedurd
or subgtantivelaw; and (5) whether thelower tribund’ sorder raisesnew
and important problemsor issues of law of firg impresson. Thesefactors
aregenerd guiddinesthat serveasaussful garting point for determining
whether adiscretionary writ of prohibition shouldissue. Although dl five
factorsneed not be satisfied, it isclear that thethird factor, the existence
of clear error as a matter of law, should be given substantial weight.



Syllabus Point 4, State ex rel. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996).
Tojudify theexecution of awrit of prohibition, apetitioner “hasthe burden of showing thet

thelower court’ sjurisdictiond usurpation was clear and indioutable and, becausethereisno adequate

relief at law, theextraordinary writ providesthe only available and adequateremedy.” Sateexre.

Allenv. Bedell, 193 W.Va. 32, 37, 454 SE.2d 77, 82 (1994).

[1.
Discussion

Theguardian contendsthat thedrcuit court iswithout jurisdiction to conduct ahearing on
Richard L.’ smoation arguing thet, after therdinquishment of parentd rightswassgned by Richard L., the
circuit court retained only the authority to conduct disposition reviews.

Wenoateinitidly that “[g] circuit court hasjurisdiction to entertain an abuse and neglect
petition and to conduct proceedingsin accordancetherewith asprovided by W.Va Code §49-6-1, et
seq.” Syllabus Point 3, Sateexrd. Paul B. v. Hill, 201 W.Va. 248, 496 S.E.2d 198 (1997). We
have dso stated that circuit courtshave“ origing jurisdiction of al casescoming withinthetermsof the
[childwelfare] act[.]” Lockev. County Court of Raleigh County, 111 W.Va. 156, 158, 160, 161
S.E. 6,7(1931). Consequently, wefind that the circuit court in this case has jurisdiction to conduct
proceedings that are in accordance with W.Va. Code, 49-6-1, et seq. [1998].

The guardian hasrequested that this Court prohibit the circuit court from examining the
evidence of theeventsleading up to Richard L. 9gning therdinquishment of hisparentd rights. Theissue,

therefore, iswhether thecircuit court hasthe authority to conduct ahearing to determine whether or not



to set adde ardinquishment of parentd rightsthat was Sgned by the petitioner. The datutesthat govern
abuse and neglect proceadings providethat “[aln agreement of anaturd parent in termination of parentd
rightsshdl bevdidif madeby aduly acknowledged writing, and entered into under circumsancesfree
fromduressand fraud.” W.Va. Code, 49-6-7 [1977] (emphasisadded). Thisprovisionwould be
meaninglessif acircuit court could not conduct a hearing to look behind the face of the document to
determine whether or not a parent signed the agreement to relinquish their parental rights under
circumstances free from duress and fraud.

WhileW.Va. Code, 49-6-7 specificaly permitsardinquishment of parentd rights, it
clearly suggeststhat such an agresment may beinvaid if itisnot entered into under circumstancesthet are
free of duressand fraud. Whether there has been fraud or duressisaquestion of fact that must be
determined by the circuit court judge. Accordingly, we hold that under the provisons of W.Va. Code,
49-6-7, adrcuit court may conduct a hearing to determine whether the Sgning by aparent of an agreament

relinquishing parental rights was free from duress and fraud.

V.
Conclusion

Based on the forgoing, we deny the writ of prohibition.

Writ Denied.
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Themgority opinion addressad adraightforwardissue. The Court wasasked to determine
whether trid courtshavejurisdiction to hold ahearing whereaparent hasrdinquished parenta rights
resulting from an abuse and neglect case and isclaming that the relinquishment was procured as aresult
of fraud and duress. Themgority has correctly heldin Syllabus point 3of the opinion that “[u]nder the
provisonsof W. Va Code, 49-6-7, adircuit court may conduct ahearing to determinewhether thesgning
by aparent of an agreement rdinquishing parentd rightswasfreefrom duressand fraud.” | concur inthis
holding. However, | am compelled towrite separatdly to stressthe point that in any proceeding relating

to therdinquishment of parental rightsthe prevailing principle of law isthe best interests of the child.

The Best I nterests of the Child
There can belittle argument that no parent should part with hisor her child whenthe
consent to the rdinquishment of parentd rightsisinduced by fraud or duress perpetrated by another. The
life-long bond between aparent and hisor her childisanemotiond attachment that Sandsasacornerstone
of dvilization. Theredizationand exigenceof thisfact, however, istempered by alongstanding principle
of law that in “custody matters, we havetraditiondly held paramount the best interests of thechild.”  Syl.
pt 5, in part, Carter v. Carter, 196 W. Va. 239, 470 S.E.2d 193 (1996).
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Because| an committed to making certain thet the bet interests of thechild” remainsthe
polar dar for child custody decisonsinWest Virginia, | write separately to caution thelower courtsthat
when conducting ahearing subseguent to any rdinquishment proceeding, they mug give highregard tothe
interestsof thechild(ren) involved. SeeWilliamD.A., . v. Shawna Renee A., 206 W. Va. 679, 683,
527 SE.2d 790, 794 (1999) (Davis, J. concurring) (“When addressng issuesinvolving children, especidly
custody issues, consderation of thebest interests of the child must be paramount.”); Kessdl v. Leawtt,
204W. Va. 95,174, 511 SE.2d 720, 799 (1998) (“ Superior to any rightsof parentsto the custody of
their own children, however, isthe overriding consderation of thechild’ sbest interests. Thus, thenaturd
right of parentsto the cugtody of their childrenisawaystempered with the courts overriding concernfor
thewdll-being of thechildreninvolved.”); Syl. pt. 7, InreBrianD., 194W. Va 623, 461 SE.2d 129
(1995) (* Casesinvalving children must be decided not just inthe context of competing setsof adults rights
but aso with aregard for therights of the child(ren).”); Inre Jeffrey R.L., 190 W. Va. 24, 32, 435
SE.2d 162, 170 (1993) (“ Although therights of the natural parentsto the custody of their child and the
interestsof the Stateas parens patriae merit Sgnificant congderation by this Court, thebest interestsof the
child areparamount.”); Michadl K.T.v. TinaL.T., 182W. Va 399, 405, 387 S.E.2d 866, 872 (1989)
(“[T]he best interests of the child isthe polar star by which decisions must be made which affect

children.”).!

Conggent with this consderation for the best interests of the child and theimportance of

'Seealso W. Va. Code § 48-4-9(a)(4) (1999)(“[T]he court shal decreethe adoptionif . . . it
Isin the best interests of the child to order such adoption.”).

2



timdy and findly resolving cugtody issues so that achild may atain thesiability and security thet isso crucid
toayoung life, it should be pointed out thet, obvioudy, ardinquishment agreement thet ismadein writing
and entered into under circumstancesfreefrom duressand fraudisvalid. A parent attempting to show
otherwiseisfaced withachdlengingtask. Indeed, thethreshold for establishing duressand fraudinthe
context of therdinquishment of parentd rightsisextremdy high. Asto duress, thisCourt hashedthat, in
the context of an adoption, duress* meansacondition that exigswhen anaturd parent isinduced by the
unlawful or unconscionable act of another to consent to the adoption of hisor her child. Mere ' duress of
circumstance’ doesnot constituteduresy.]” Syl. pt 2, in part, Wootenv. Wallace, 177 W. Va. 159,
351 SE.2d 72(1986). Seealso Baby Boy R. v. Velas, 182 W. Va 182, 185, 386 S.E.2d 839, 842
(1989) (“[Duress| means a condition that exists when anaturd parent isinduced by the unlawful or
unconscionableact of anather to consent to the adoption of hisor her child.”). With respect to fraud, we
have held:
Theessntid dementsinan action for fraud are:

(2) thet theact daimed to befraudulent wasthe act of the

defendant or induced by him; (2) thet it was materid and

fdsg that plaintiff relied onit and wasjustified under the

circumstancesin relying uponit; and (3) that he was

damaged because he relied on it.
Syl. pt. 1, Lengyel v. Lint, 167 W. Va. 272, 280 S.E.2d 66 (1981). Accord Syl. pt. 3, Cordial v.
Ernst & Young, 199 W. Va. 119, 483 S.E.2d 248 (1996); Syl. pt. 2, Bowling v. Ansted
Chrysler-Plymouth-Dodge, 188 W. Va. 468, 425 S.E.2d 144 (1992); Syl. pt. 2, Muzdlak v. King

Chevrolet, Inc., 179 W. Va. 340, 368 S.E.2d 710 (1988).



FHndly, | wishto emphagzethat aparent chdlenging ardinquishment of hisor her parenta
rightson thegroundsof duressand fraud hasthe difficult regponsibility of establishing thedementsoutlined
above by clear and convincing evidence. See, e.g., 48-4-5(3)(2) (1997) (Repl. Val. 1999) (dlowing
revocation of adoption dueto fraud or duress only where “[t]he person who executed the consent or
relinquishment proves by clear and convincing evidence. . . that the consent or relinquishment was
obtained by fraud or duress’ (emphasis added)); Bowling v. Ansted Chrysler-Plymouth-Dodge,
Inc., 188 W. Va 468, 472, 425 S.E.2d 144, 148 (1992) (“[ The] elements[of fraud] must be proved
by clear and convincing evidence.” (emphasis added)); Syl. pt. 2, Cardinal Sate Bank, Nat’|
Assnv. Crook, 184 W. Va 152, 399 S.E.2d 863 (1990) (per curiam) (“‘ Allegations of fraud, when
denied by proper pleading, must be established by clear and convincing proof.” Syllabus Point 5,
Calhoun County Bank v. Ellison, 133 W. Va. 9, 54 SE.2d 182 (1949).” (emphasis added)); Syl.
pt. 2, Warner v. Warner, 183 W. Va. 90, 394 S.E.2d 74 (1990) (“Since property settlement
agreements, when properly executed, arelegd and binding, this Court will not set asde such agreements
on allegations of duressand undue influence absent clear and convincing proof of such claims.”
(emphasisadded)); Syl. pt. 3, Allegheny Dev. Corp., Inc. v. Barati, 166 W. Va. 218, 273 S.E.2d
384 (1980) (per curiam) (“‘ Theonus probandi ison him who alegesfraud, and, if thefraud isnot
grictly and clearly proved asitisaleged, relief cannot be granted.” Pt. 1, Syl., Board of Trustees
v. Blair,45W.Va 812,32 SE. 203 (1899).” (second and third emphasesadded)); Syl. pt. 3, Carroll
v. Fetty, 121 W. Va 215, 2 SE.2d 521 (1939) (“In an action for wrongful desth, awritten release,
signed by the beneficiaries entitled to recovery, may be set asde where it was obtained by duress

exercised by athird party with the participation or knowledge of therdeasee. However, such duressmust

4



be proved by clear and convincing evidence and generally presentsaquestion of fact for thejury.”

(emphasis added)).

Based upon theforegoing authority, itisdear that aparent hasaheavy burdento establish
duressor fraud once he or shehasrdinquished parentd rights. Importantly, theinquiry doesnot end even
If aparent satidfiesthat burden. Ultimatdy, lower courtsmust dwaysreturnto the polar dar principle the
best interests of the child. Consequently, even when aparent has successfully proven thet fraud or duress
played aroleintherdinquishment of parentd rights, trid courtsmugt dill consder thebest interestsof the
child beforefindly resolving custody issues. Thiscritical point must be dearly understood. Aswe have
condstently dated: “thenaturd right of parentsto the custody of their childrenisawaystempered with the
courts overiding concern for thewell-being of the childreninvolved.” Kessd, 204 W.Va 95,174, 511

S.E.2d 720, 799.

For the reasons so stated, | concur in the majority opinion.
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